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RECE~VED
CLERK’S OFFICE

OCT 19 2004
BEFORETHE ILLINOIS POLLUTION CONTROLBC8~1flEOF ILLINOIS

Pollution Control Board
PEOPLEOF THE STATE OF ILLINOIS, )

)
Complainant, )

)
v. ) PCBNo,03-182

) (Enforcement— Air, Water)
REILLY INDUSTRIES,INC., )

)
Respondent. )

DEFENDANT REILLY
INDUSTRIES, INC.’S ANSWER AND AFFIRMATIVE

DEFENSESTO PLAINTIFF’S FIRST SUPPLEMENTAL COMPLAINT

NOW COMES RespondentREILLY INDUSTRIES,INC. (“Reilly”), by its

attorneysHODGEDWYERZEMAN, andfor its AnswerandAffirmative Defensesto

Plaintiff’s First SupplementalComplaint,statesasfollows:

ANSWER

COUNTI

1. Reilly hasinsufficientknowledgeto eitheradmit ordenytheallegationof

paragraph1 that“[t]his Complaintis broughtby theAttorneyGeneralon herown motion

andat therequestoftheIllinois EnvironmentalProtectionAgency,”andthereforedenies

thisallegation. Theallegationof paragraph1 thattheComplaintis brought“pursuantto

thetermsandprovisionsof Section31 of theIllinois EnvironmentalProtectionAct”

statesa legal conclusionto which no responseis required. To theextentthatParagraph1

makesany further allegationsoffact,Reilly deniesthesame.

2. Reilly admitstheallegationsofparagraph2.

3. Theallegationofparagraph3 that “[t]he Complaintis broughtpursuantto

Section31 oftheAct, 415 ILCS 5/31 (2002)” statesa legal conclusionto which no



responseis required. Reilly admitstheallegationof paragraph3 thattheIllinois EPAdid

provideReilly “with noticeandopportunityfor ameetingwith theIllinois EPA.” To the

extentthatparagraph3 makesany furtherallegationsoffact,Reilly deniesthe same.

4. Reilly admitstheallegationsof paragraph4.

5. Reilly hasinsufficientknowledgeasto what Complainantmeansby the

phrase“all times relevantto this Complaint,” andthereforecanneitheradmit or denythe

allegationsofParagraph5 to theextentthattheyareso qualified. Reilly admitsthatit

currentlyowns andoperates,andon the specificdatesreferencedin theComplaintowned

andoperated,“a coaltar distillation process”atthe addressalleged. To theextentthat

paragraph5 makesany further allegationsof fact,Reilly deniesthe same.

6. Reilly admitsthe allegationof paragraph6 that “[t]he facility distills coal

tars into light oils, creosotes,andpitchesin six batch-typestills.” Reilly deniesthat“[a]

seventhstill atthe siteis not currentlyusedfor processing,”but rather,affirmatively

statesthat a seventhstill atthefacility is usedasacontinuousunit for coaltar oil

distillation. Reilly admitsthat this seventhstill “is operatedcontinuously.” Reilly denies

that “[t]he otherfive stills arechargedsequentially,usuallyfor a periodof20 hours.”

Rather,Reilly affirmatively statesthat all six stills in whichthefacility distills coaltars

normallyareoperatedin a20-hourbatchcycle. Reilly admitsthat, asto thesesix stills,

“[a]fter [each]still is filled with coaltar, naturalgasburnersareignited.” Reilly denies

that “[a]s thetemperatureofthetarincreases,it[s] constituentsarevaporized,”but,

rather,affirmatively statesthat asthetemperatureofthetarincreases,someof its

constituentsarevaporized. Reilly admitsthat“[t]he vaporline is indirectlycooledwith
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waterforming condensedliquid,” andthat “[c]ondensedliquid from thevaporlinesare

[sic] drainedinto receivingpansthat hold thevariousproducts.” Reilly admitsthat

“[l]iquids arepumpedfromthereceivingpansinto theappropriatetanks.” Reilly denies

that “[e]missionunitsatthefacility includesix receivingpansthatarecontrolledby a

scrubber,”but, rather,affirmatively statesthat emissionunitsat thefacility includeseven

receivingpansthat areventedto ascrubber. To theextentthatParagraph6 makesany

otherallegationsoffact,Reilly deniesthesame.

7. Reilly deniesthat constructionpermitnumber99040035wasissuedon

May3, 2000. Reilly affirmatively statesthat constructionpermit number99040&35was

issuedonMarch 23, 2000. With regardto Complainant’sallegationsregardingtheterms

oftheconstructionpermit,Reilly statesthat theconstructionpermitspeaksfor itself To

theextentthat paragraph7 makesany furtherallegationsoffact,Reilly deniesthesame.

8. Reilly admitsthatthe constructionpermitwasrevisedonMarch 2, 2001.

Reilly admitsthattheMarch 2, 2001 permit revisionandextensionwas issueddueto an

increasein production. Reilly deniesthat theMarch2, 2001 permitrevisionand

extensionwasissuedto addtwo additionalstoragetanks. To the extentthatparagraph8

makesany furtherallegationsoffact,Reilly deniesthesame.

9. Therequirementsoftheconstructionpermit speakforthemselves.Reilly

admitsthat it plannedto conducta stackteston the scrubber.Reilly deniesthat a test

protocolwassubmittedto Illinois EPAon March22, 2001. Reilly affirmatively states

that atestprotocolwassubmittedto Illinois EPAon March 27, 2001. Reilly admitsthat

a scrubbertestwasconductedon April 3, 2001. Reilly admitsthatIllinois EPA
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representativeswerepresentatthefacility on April 3, 2001. Reilly hasinsufficient

knowledgeto admit or denywhatIllinois EPA representativeswitnessedon April 3,

2001, andthereforedeniesthesame. To theextôntthatparagraph9 makesany further

allegationsoffact,Reilly deniesthesame.

10. Reilly admitsthattestresultsweresubmittedto theIllinois EPA on July

26, 2001,but hasinsufficientknowledgeto eitheradmit ordenytheremaining

allegationsofparagraph10, andthereforedeniesthesame.

11. Reilly admitsthat additionalscrubbertestswerescheduledfor August 15,

2001. Reilly admitsthatIllinois EPA representativeswerepresenton August 15, 2001.

Reilly deniesthattheAugust 15, 2001, testwasaborteddueto a decreasein the

scrubber’sefficiency. Reilly affirmatively statesthattheAugust 15, 2001,testwas

aborteddueto alossofcooling waterin thescrubber.Reilly deniesthatrawdatafrom

theAugust 15, 2001,testwassubmittedto Illinois EPAon August 17, 2001. Reilly

affirmatively statesthatdatafrom theAugust 15, 2001, testwassubmittedto Illinois

EPAonOctober17, 2001. Reilly admitstheallegationsin the final sentenceof

• paragraph11. To the extentthat paragraph11 makesany furtherallegationsof fact,

Reilly deniesthesame.

12. In responseto Complainant’sallegationsregardingthetermsofthe

constructionpermit, Reilly statesthattheconstructionpermit speaksfor itself Reilly

admitsthatit continuesto operatethestills and thescrubber. To theextentthat

paragraph12 makesany furtherallegationsoffact,Reilly deniesthe same.
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13. Reilly admitsthat ascrubbertestwasconductedon May 21, 2002andthat

final resultsofthetestweresubmittedto Illinois EPAon August28, 2002. Reilly denies

thattheMay21, 2002testwasaborteddueto testresults. Reilly affirmatively statesthat

theMay21, 2002testwasabortedwhenthe flow regulatorcontrollingthewater

temperaturefor theheatexchangeron thescrubberfailed. To theextentthatparagraph

13 makesany furtherallegationsof fact,Reilly deniesthe same.

14. Thestatutorysectionquotedin paragraph14 speaksfor itself and

thereforeReilly hasno responseto this allegation. To theextentthatparagraph14 states

any allegationsof fact,Reilly deniesthesame.

15. Thestatutorysectionquotedin paragraph15 speaksfor itself’, and

thereforeReilly hasno responseto this allegation. To theextentthatparagraph15 states

any allegationsoffact, Reilly deniesthesame,

16. Thestatutorysectionquotedin paragraph16 speaksfor itself and

thereforeReilly hasno responseto thisallegation. To theextentthat paragraph16 states

any allegationsoffact, Reilly deniesthesame.

17. Theregulationquotedin paragraph17 speaksfor itself’, andtherefore

Reilly hasno responseto thisallegation. To the extentthat paragraph17 statesany

allegationsoffact,Reilly deniesthesame.

18. Theallegationsofparagraph18 statea legal conclusionthat doesnot call

for aresponse.To theextentthatparagraph18 containsanyfactual allegations,Reilly

deniesthesame. Reilly furtheraffirmatively statesthatthefacility hassix, not five, batch

stills.
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19. Thedatafrom theApril 3, 2001, stacktest speakforthemselves.Reilly

deniesthecharacterizationofthestacktestdataset forth in paragraph19. Reilly

affirmatively statesthat duringtheApril 3, 2001,test,thescrubberachievedgreaterthan

90%removalefficiencyin the initial andfinal stagesofthebatchandthat approximately

89%overall VOM reductionefficiencywasachievedovertheentirebatchcycle.

20. Reilly deniesthe allegationsofparagraph20. Reilly affirmatively states

thattheAugust 15, 2001,testwasaborteddueto lossof cooling waterin thescrubber,

andthat prior to thecooling waterloss,the scrubberachievedgreaterthan90%VOM

reductionefficiency.

21. Reilly deniesthat theMay21, 2002,testindicatedthatthescrubber’s

VOM removalefficiencywas73.79%. Reilly affirmatively statesthatthetestwas

abortedpriorto completion. Reilly furtheraffirmativelystatesthatthescrubberachieves

greaterthan90%removalefficiencyin the initial and final stagesofabatchand,

therefore,abortingatestprior to completionresultsin overall efficiencyresultsthatare

lower thanwhatwould be achievedif thetestwereallowedto continuethrough

completionof abatch. Reilly furtheraffirmatively statesthatthetesting,which was

conductedoverthe first twelvehoursof thebatch,resultedin efficiencyfor two ofthe

fourthree-hoursamplerunsof88.41%to 92.33%.

22. Reilly admitsthe allegationsof paragraph22.

23. Theallegationsofparagraph23 statea legal conclusionthatdoesnot call

for aresponse.To theextentthat paragraph23 containsany factualallegations,Reilly

deniesthe same.
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24. Theallegationsofparagraph24 statea legal conclusionthat doesnot call

for a response.To theextentthat paragraph24 containsany factualallegations,Reilly

deniesthesame.

COUNT II

CONSTRUCTION PERMIT VIOLATIONS

1-23. Reilly repeatsandreallegesits answersto paragraphs1 through23 of

CountI asits answersto paragraphs1 through23 of CountII.

24. Thestatutorysectionquotedin paragraph24 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To theextentthat paragraph24 states

anyallegationsoffact,Reilly deniesthe same.

25. Thepermit conditionquotedin paragraph25 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To theextentthat paragraph25 states

anyallegationsof fact,Reilly deniesthe same.

26. Theallegationsofparagraph26 statea legal conclusionthat doesnotcall

for aresponse.To theextentthat paragraph26 containsany factualallegations,Reilly

deniesthesame.

27. Theallegationsofparagraph27 statea legal conclusionthat doesnot call

for a response.To theextentthat paragraph27 containsany factualallegations,Reilly

deniesthesame.
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COUNT III

OPERATING PERMIT VIOLATIONS

1-18. Reilly repeatsand reallegesits answersto paragraphs1 through18 of

CountI asits answersto paragraphs1 through23 ofCountIII.

19. Theregulationquotedin paragraph19 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthatparagraph19 statesany

allegationsoffact,Reilly deniesthesame.

20. Theallegationsofparagraph20 statea legal conclusionthat doesnot call

for a response.To theextentthat paragraph20 containsany factualallegations,Reilly

deniesthesame.

21. Theallegationsofparagraph21 statea legal conclusionthat doesnot call

for aresponse.To the extentthatparagraph21 containsany factualallegations,Reilly

deniesthesame.

COUNT 1Y

WASTE MANAGEMENT STANDARD VIOLATIONS

1-5. Reilly repeatsand reallegesits answersto paragraphs1 through5 of Count

I asits answersto paragraphs1 through5 ofCountIV.

6. Reilly admitsthat “[i]n January1996,Reilly ceasedproductionof coaltar

productsand creosote”atthefacility. Reilly admitsthe allegationsofthesecond,fourth,

andfifih sentencesofparagraph6. In responseto thethird sentenceofparagraph6,

Reilly deniesthat it “returnedto afull productionfacility” in “January2000,” but, rather,

affirmativelystatesthat startupoccurredin September1999. In responseto thesixth
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sentenceofparagraph6, Reilly deniesthat atthefacility, “crudecoaltar is distilled in

sevenstills,” but rather,affirmativelystatesthatatthefacility, crudecoaltar is distilled

in six batchstills, andthe seventhstill is usedprimarily for continuousdistillation ofthe

oils from the six batchstills. Reilly admitstheallegationoftheseventhsentenceof

paragraph6 that“[t]he cutsoff ofthesestills arewater,light oil, heavyoil, creosoteand

final products.” In responseto the eighthsentencein paragraph6, Reilly deniesthat asa

resultofdistillationat thefacility, “[t]he final productsinclude 1000 Pitch,60°Pitch, 85°

Pitch,and emulsion-basedtar,” butratheraffirmatively statesthat thefinal productsof

distillationat thefacility include 110°C,60°C,and85°Csofteningpointpitches,and

emulsion-basedtar (RT-12). To theextentthat paragraph6 statesany furtherallegations

of fact,Reilly deniesthesame.

7. Reilly admitsthe allegationsofparagraph7.

8. Reilly admitsthe allegationsofparagraph8.

9. Thestatutorysectionquotedin paragraph9 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph9 statesany

allegationsoffact,Reilly deniesthesame.

10. Reilly admitsthat onJune28, 2000, andJuly 24, 2000,the Illinois EPA

conductedinspectionsof thefacility. Reilly hasinsufficientknowledgeto eitheradmitor

denywhat “Illinois EPA observed”duringthe inspections,andthereforedeniesthe

remainingallegationsofparagraph10.

11. Reilly hasinsufficientknowledgeto eitheradmit or denytheallegationsof

paragraph11 regardingwhat“the weeklycontainerinspectionrecordsshowed”to Illinois
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EPA. Complainant’sallegationthat “Reilly exceededtheten-poundreportablequantity

for benzene(D018)” statesa legal conclusionthat doesnot call for aresponse.Reilly

admitsthat it reportedthereleaseto theIllinois EmergencyManagementAgency

(“IEMA”) on September8, 2000. To theextentthatparagraph11 makesany further

factualallegations,Reilly deniesthesame.

12. Reilly hasinsufficientknowledgeto eitheradmit or denythe allegationsof

paragraph12 regardingwhat Illinois EPA “observed”or“noted,” andthereforedenies

theallegationscontainedin thefirst five sentencesofparagraph12. Reilly specifically

denies,however,that Illinois EPA “observed”any leakof “crudecoaltartankbottoms.”

In responseto thesixth sentenceofparagraph12, Reilly doesnotknow what

Complainantmeansby “run-on, run-offprotection,”andthushasinsufficientknowledge

to eitheradmit ordenythe allegationsof thissentence,andthereforedeniesthe same.

Reilly furtheraffirmatively statesthatthepadis slopedto a sewerbasinin orderto

preventrun-off. To theextentthatParagraph12 makesany furtherfactual allegations,

Reilly deniesthe same.

13. Reilly hasinsufficientknowledgeto eitheradmit or denytheallegationsof

paragraph13 asto whatIllinois EPA“observed,”andthereforedeniesthe allegationsof

paragraph13. Reilly furtherspecificallydeniesthat“roll-off box 20417” contained

“crudecoaltartankbottoms.”

14. Theallegationsofparagraph14 statea legal conclusionthat doesnot call

for aresponse.To theextentthat paragraph14 containsany factualallegations,Reilly

deniesthesame,
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COUNT V

RCRA PERMIT VIOLATIONS

1-5. Reilly repeatsandreallegesits answersto paragraphs1 through5 of Count

I asits answersto paragraphs1 through5 of CountV.

6-13. Reilly repeatsandreallegesits answersto paragraphs6 through13 of

CountIV asits answersto paragraphs6-13 ofCountV.

14. The statutorysectionquotedin paragraph14 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To theextentthatparagraph14 states

any allegationsoffact,Reilly deniesthesame,

15. Theregulationquotedin paragraph15 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph15 statesany

allegationsoffact,Reilly deniesthesame.

16. Theregulationquotedin paragraph16 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph16 statesany

allegationsoffact,Reilly deniesthe same.

17. Theregulationquotedin paragraph17 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph17 statesany

allegationsof fact,Reill~deniesthe same.

18. Theregulationquotedin paragraph18 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph18 statesany

allegationsof fact,Reilly deniesthe same.
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19. Theregulationquotedin paragraph19 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthat paragraph19 statesany

allegationsoffact,Reilly deniesthe same.

20. Theregulationquotedin paragraph20 speaksfor itself, andtherefore

Reilly hasno responseto this allegation. To theextentthatparagraph20 statesany

allegationsoffact,Reilly deniesthesame.

21. Reilly hasinsufficientknowledgeto eitheradmitor denytheallegationsof

paragraph21 regardingwhat “Illinois EPAobserved,”andthereforedeniesthe

allegationsofparagraph21. Reilly furtherspecificallydeniesthat “land disposed”of

“K147” or any othermaterialat thefacility, asalleged,andspecificallydenies

Complainant’sallegationthat it1 did so.

22. Theallegationsofparagraph22 statelegal conclusionsthat do not call for

a response.To theextentthat paragraph22 containsany factualallegations,Reilly

deniesthesame. Reilly furtherspecificallydeniesthatit “land disposed”of”K 147” or

any othermaterialat thefacility, asalleged,and specificallydeniesComplainant’s

allegationthat it did so.

COUNT VI

PREPAREDNESSAND PREVENTION VIOLATIONS

1-5. Reilly repeatsandreallegesits answersto paragraphs1 through5 ofCount

I asits answersto paragraphs1 through5 of CountVI.

6-13. Reilly repeatsandreallegesits answersto paragraphs6 through13 of

CountIV asits answersto paragraphs6-13 of CountVI.
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14-15.Reilly repeatsand reallegesits answersto paragraphs14 and 17 ofCount

V asits answersto paragraphs14 and 15 ofCountVT.

16. Reilly hasinsufficientknowledgeto eitheradmit or denythe allegationsof

paragraph16 regardingwhat Illinois EPA “observed,”andthereforedeniesthe

allegationsofparagraph16. Reilly specifically denies,however,thatIllinois EPA

“observed”any leakof“crudecoaltartankbottoms.”

17. Reilly hasinsufficientknowledgeto either admitor denytheallegationsof

thefirst sentenceofparagraph17 regardingwhat Illinois EPA “observed,”andtherefore

deniesthoseallegations.

18. Theallegationsofparagraph18 statea legal conclusionthat doesnot call

for aresponse.To theextentthat paragraph18 containsany factualallegations,Reilly

deniesthe same.

COUNT VII

CONTINGENCY PLAN VIOLATIONS

1-5. Reilly repeatsandreallegesits answersto paragraphs1 through5~ofCount

I asits answersto paragraphs1 through5 of CountWI.

6-13. Reilly repeatsandreallegesits answersto paragraphs6 through13 of

CountIV asits answersto paragraphs6 through13 ofCount VII.

14-16. Reilly repeatsandreallegesits answersto paragraphs14 and 18 through

19 of CountV asits answersto paragraphs14 through16 ofCountVII.

17. Reilly hasinsufficientknowledgeto eitheradmit or denythe allegationsof

paragraph17 regardingwhat Illinois EPA “observed,”andthereforedeniesthesame.
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Reilly admitsthat it submittedawrittenreporton September15, 2000,but deniesthat it

failedto submitthat reportwithin “15 daysafterthe implementationofthecontingency

plan.” To theextentthatparagraph17 statesany further allegations,Reilly deniesthe

same.

18. Theallegationsofparagraph18 statea legal conclusionthat doesnot call

for a response.To the extentthat paragraph18 containsany factualallegations,Reilly

deniesthesame.

19. Theallegationsofparagraph19 statea legal conclusionthat doesnot call

for aresponse.To theextentthat paragraph19 containsany factualallegations,Reilly

deniesthe same.

20. Theallegationsofparagraph20 statea legal conclusionthat doesnot call

for aresponse.To theextentthat paragraph20 containsany factualallegations,Reilly

deniesthe same.

COUNT VIII

CONTAINER USE AND MANAGEMENT VIOLATIONS

1-5. Reilly repeatsand reallegesits answersto paragraphs1 through5 of Count

I asits answersto paragraphs.1 through5 ofCountVIII.

6-13. Reilly repeatsandreallegesits answersto paragraphs6 through13 of

CountIV asits answersto paragraphs6 through13 of CountVIII.

14-15. Reilly repeatsandreallegesits answersto paragraphs14 and 20 of Count

V asits answersto paragraphs14 through15 of CountVIII.
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16. Reilly hasinsufficientknowledgeto eitheradmitordenytheallegationsof

paragraph16 regardingwhat Illinois EPA “observed,”andthereforedeniesthe

allegationsof paragraph16.

17. Theallegationsofparagraph17 statea legal conclusionthat doesnot call

for aresponse.To the extentthatparagraph17 containsanyfactualallegations,Reilly

deniesthesame.

18. Theallegationsofparagraph18 statea legal conclusionthat doesnot call

for aresponse.To the extentthatparagraph18 containsanyfactualallegations,Reilly

deniesthesame.

COUNT IX

MANIFEST AND LAND DISPOSAL RESTRICTION VIOLATIONS

1-5. Reilly repeatsand reallegesits answersto paragraphs1 through5 ofCount

I asits answersto paragraphs1 through5 ofCountIX.

6-13. Reilly repeatsandreallegesits answersto paragraphs6 through13 of

CountIV asits answersto paragraphs6 through13 of CountIX.

14. Reilly repeatsandreallegesits answerto paragraph14 ofCountV asits

answerto paragraph14 ofCountIX.

15. Theregulationquotedin paragraph15 speaksfor itself, andtherefore

Reilly hasno responseto thisallegation. To the extentthat paragraph15 statesany

allegationsoffact,Reilly deniesthesame.
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16. Reilly admitstheallegationsofparagraph16. Reilly specificallydenies,

however,thatthewasteinvolvedwas“K 147hazardouswaste,”andfurtherspecifically

deniesthatthe documentsat issue“wereusedto ship coaltartankbottoms.”

17. Theallegationsofparagraph17 statea legal conclusionthat doesnot call

for aresponse.To theextentthat paragraph17 containsany factualallegations,Reilly

deniesthe same.

18. Theallegationsofparagraph18 statealegal conclusionthat doesnot call

for aresponse.To the extentthat paragraph18 containsany factualallegations,Reilly

deniesthe same.

COUNTX

WATER POLLUTION HAZARD VIOLATIONS IN 2000

1-5. Reilly repeatsandreallegesits answersto paragraphs1 through5 ofCount

I asits answersto paragraphs1 through5 of CountX.

6-8. Reilly repeatsandreallegesits answersto paragraphs6 through8 of Count

IV asits answersto paragraphs6 through8 ofCountX.

9. Reilly admitstheallegationsof paragraph9.

10. Reilly admitstheallegationsofparagraph10, exceptthatReilly denies

that thearea“impacted”by the releaseatissuewas“15 feetwide,” andrather,Reilly

affirmatively statesthatthearea“impacted”wasestimatedto be 11 feetwide at its widest

part.

11. Reilly admitsthe allegationsofparagraph11.
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12. Thestatutorysectionquotedin paragraph12 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To the extentthatparagraph12

containsany factualallegations,Reilly deniesthesame.

13. Thestatutorysectionquotedin paragraph13 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To the extentthat paragraph13

containsany factualallegations,Reilly deniesthesame.

14. Thestatutorysectionquotedin paragraph14 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To theextentthat paragraph14

containsany factualallegations,Reilly deniesthesame.

15. Thestatutorysectionquotedin paragraph15 speaksfor itself, and

thereforeReilly hasno responseto this allegation. To theextentthat paragraph15

containsany factualallegations,Reilly deniesthe same.

16. Reilly deniestheallegationsofparagraph16.

17. Reilly deniesthe allegationsofparagraph17.

COUNT XI

NOVEMBER 1, 2000AIR POLLUTION VIOLATIONS

1-8. Reilly repeatsandreallegesits answersto paragraphs1 through5 and 14

through16 ofCountI asits answersto paragraphs1 through8 of CountXI.

9-11. Reilly repeatsandreallegesits answersto paragraphs6 through8 ofCount

IV asits answersto paragraphs9 through11 ofCountXI.

12. Reilly repeatsandreallegesits answerto paragraph11 ofCountX asits

answerto paragraph12 of CountXI.
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13. Reilly deniestheallegationsofparagraph13.

14. Reilly deniestheallegationsofparagraph14.

COUNT XII

JULY 4, 2003WATER POLLUTION HAZARD VIOLATIONS

1-4. Reilly repeatsandreallegesits answersto paragraphs2 through5 ofCount

I asits answersto paragraphs1 through4 of CountXII.

5-7. Reilly repeatsandreallegesits answersto paragraphs6 through8 ofCount

IV asits answersto paragraphs5 through7 ofCountXII.

8-11. Reilly repeatsandreallegesits answersto paragraph12 through15 of

CountX asits answersto paragraphs8 through11 of CountXII.

12. Reilly hasinsufficientknowledgeto eitheradmit ordenytheallegation

that“[t]his Countis broughtby thePeopleof theStateof Illinois by LisaMadigan,the

AttorneyGeneralofthe StateofIllinois, on herown motion andatthe requestofthe

Illinois EPA,” andthusdeniessame. Reilly admitsthat“[t]he Illinois EPArequestedthat

Reilly waiveSection31 requirements,”andthat “[b]y letterdatedSeptember12, 2003,

Reilly agreedto waiveSection31 requirements.”

13. Reilly admitstheallegationsof paragraph13.

14. Reilly admitstheallegationofthefirst sentenceofparagraph14 thatthe

releasein question“occurredfrom a rail carthathadbeensitting dormantat [a] Koppers

facility. . . sinceApril 2001.” However,Reilly deniesthatthe“Koppersfacility” was

located“in Henry, South Carolina,”anddeniesthat it told Illinois EPAthatthe

‘“‘Koppers facility” waslocated“in Henry, SouthCarolina.” Rather,Reilly affirmatively
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statesthat the“Koppersfacility” is locatedin Woodward,Alabama,and further

affirmatively statesthat it told Illinois EPAthat the“Koppersfacility” is locatedin

Woodward,Alabama. In responseto thesecondsentenceofparagraph14,Reilly admits

thatit “madethe decisionto removethecar from service,”but deniesthat it madeany

“decision. . . to have[the railcar] cleanedattheReilly GraniteCity facility” or

elsewhere.In responseto thethird sentenceof paragraph14, Reilly admitsthat “[a]t

somepoint, the decisionwasmadeto loadtherail carwith crudecoaltar,” but deniesthat

thiswasbeforeshippingthe rail caranywhere“for cleaning.” Again, Reilly deniesthat it

madeany “decision. . . to have[the railcar] cleanedattheReilly GraniteCity facility” or

elsewhere.In responseto thefourth sentenceofparagraph14, Reilly deniesthat “[t]he

rail carwassentform theKoppersfacility in South Carolinato SlossIndustriesin

Birmingham,Alabamaandthenshippedto GraniteCity.” Rather,Reilly affirmatively

statesthat therail car in questionwasusedsuccessfullyto moveemulsion-basedtar (RT-

12) to a customer;thatthecustomerreportedno problemswith therail car; and,

therefore,that therailcarwasloadedwith tar at SlossIndustriesin NorthBirmingham,

Alabama,andthenshippedto Reilly’s facility in GraniteCity, Illinois. Reilly admitsthe

last two sentencesofparagraph14. To theextentthat paragraph14 statesany further

factualallegations,Reilly deniesthesame.

15. Reilly doesnothaverecordsasto all oftheexactdatesthat Illinois EPA

cameto theFacility following thereleaseat issue,andthereforehasinsufficient

knowledgeto eitheradmit or denytheallegationsofparagraph15.

16. Reilly admitstheallegationsofparagraph16.
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17. Reilly doesnot haverecordsregardingtheexactstatusoftheresponseto

the releaseat issueon July 8, 2003, andthereforehasinsufficientknowledgeto either

admit or denytheallegationsin paragraph17.

18. Reilly doesnot haverecordsregardingtheexactstatusattheresponseto

the releaseatissueon July 8, 2003, andtherefore,hasinsufficientknowledgeto either

admit ordenytheallegationsin paragraph18.

19. Reilly hasinsufficientknowledgeto eitheradmit ordenytheallegationin

paragraph19 regardingwhat “the Illinois EPA beheld,”andthereforedeniesthe

allegation. Further,Reilly doesnothaverecordsregardingtheexactstatusatthe

responseto thereleaseatissueon July 11, 2003, andtherefore,hasinsufficient

knowledgeto either admit ordenytheallegationsin paragraph19.

20. Reilly doesnothaverecordsregardingtheexactstatusattheresponseto

thereleaseat issueon July 21, 2003, andtherefore,hasinsufficientknowledgeto either

admit or denytheallegationsin paragraph20.

21. Reilly doesnot haverecOrdsregardingthe exactstatusattheresponseto

the releaseat issueon August5, 2003,andtherefore,hasinsufficientknowledgeto either

admit ordenytheallegationsin the first sentenceofparagraph21. Reilly admitsthe

allegationsofthesecond,third, fourth andfifth sentencesat paragraph21.

22. Reilly deniestheallegationsOfparagraph22.

23. Reilly deniesthe allegationsofparagraph23.
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COUNT XIII

JULY 4, 2003FACILITY MAINTENANCE VIOLATIONS

1-4. Reilly repeatsandreallegesits answersto paragraphs2 through5 ofCount

I asits answersto paragraphs1 through4 of CountXIII.

5-7. Reilly repeatsandreallegesits answersto paragraphs6 through8 ofCount

IV asits answersto paragraphs5 through7 ofCountXIII.

8-9. Reilly repeatsandreallegesits answersto paragraphs14 and 17 ofCount

V asits answersto paragraphs8 through9 ofCountXIII.

10-19. Reilly repeatsandreallegesits answersto paragraphs12 through21 of

CountXII asits answersto paragraphs10 through19 of CountXIII.

20. Reilly specifically deniesthatthereleaseat issueconstitutedareleaseof

“hazardouswasteorhazardouswasteconstituents,”andthereforedeniestheallegations

ofparagraph20.

21. Reilly specificallydeniesthatthereleaseatissueconstitutedareleaseof

“hazardouswasteorhazardouswasteconstituents,”andthereforedeniesthe allegations

ofparagraph20.

AFFIRMATWE DEFENSETO COUNTS XII AND Xffl

Forits affirmativedefenseto CountsXII andXIII, Reilly statesasfollows:

1. Thereleaseallegedin CountXII, which formsthebasisfor CountsXII

andXIII, wascausedby thefailure ofaninternalvalveinsidea rail car.

2. Reilly doesnot owntherail carat issue.
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3. Theinternalvalveandthepressurereliefvalveon therail car atissuewere

testedin 2000and passedtesting.

4. Theinternalvalvecontrols theflow of material from the rail car through

an outlet on thebottomoftherail car.

5. This valveis operatedby ahandleon thetop oftherail car.

6. Therail carwasusedto ship materialto anothersite immediatelyprior to

beingusedto ship crudecoaltarto Reilly’s facility in GraniteCity, Illinois.

7. That sitereportedno difficulty with theuseofthevalvethat subsequently

failedat Reilly’s facility.

8. • Becausethevalvepassedinspectionin 2000,andoperatedproperlywhen

usedimmediatelybeforetheshipmentto Reilly’s facility, Reilly hadno reasonto suspect

thatthevalvewould fail at Reilly’s facility.

9. Prior to thearrival oftherail caratReilly’s facility, the stemofthehandle

that operatesthevalvehadcomeunattachedfrom thevalveand lodgedunderthevalve.

10. Reilly determinedthis factby an interior inspectionoftherail carafterthe

release;thevalveis notvisible from the’ exterioroftherail car.

11. Becausethevalveis not visible from theexteriorof therail car,Reilly

could nothaveinspectedthevalveto determinethatthehandlestemhadcome

unattached.

12. Further,becausethehandlestemhad comeunattached,thehandlewould

not turn.
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13. Becausethehandlestemhadcomeunattached,Reilly couldnothave

determinedthat thevalvewasnot operatingproperlyby trying to closethevalve,

because,again,thehandlethat operatedthevalvewould not turn.

14. Thus,therewasno meansby which Reilly couldhavedeterminedthatthe

valvewould fail prior to thefailure occurring.

15. Thus,Reilly lackedthe capabilityto controlthesourceoftherelease,

namely, thevalvethat failed.

16. Further,Reilly took all possibleprecautionsto ensurethat thevalvewas

operatingproperly.

17. Thus, theBoard shouldfind thatthefailure ofthevalvedid not constitute

a violation oftheAct orregulationsby Reilly.

WHEREFORE,RespondentREILLY INDUSTRIES,INC., by its attorneys

HODGEDWYER ZEMAN, praysthattheBoardfind againstComplainant,andfor

Reilly, on ParagraphsXII andXIII of Complainant’sComplaint,and thattheBoard

awardREILLY INDUSTRIES,INC., all reliefjust andproperin thepremises.
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CONCLUSION

WFIEREFORE,RespondentREILLY INDUSTRIES,INC., by its attorneys

HODGEDWYERZEMAN, praysthatComplainanttakenothingby wayofits

Complaint,andthat theBoard awardREILLY INDUSTRIES,INC., all reliefjustand

properin the premises.

Respectfullysubmitted,

REILLY INDUSTRIES,INC.,
Respondent,

• By:_________
Or~9~~orn~9~

Dated: October18, 2004

N. LaDoimaDriver
ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900

REIL:OO5TFilJAnswer,Affirmative Defenses
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